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E D I T O R I A L

Revisiting the role of consent 
in neonatal medicine: legal
considerations and the need for
empirical research

autonomous consensual decision is more
complex. The landmark House of Lords’ case of
Gillick5 determined that a child’s right to consent
is dependent upon competence, not age, with
‘Gillick competence’ being defined as having ‘a
sufficient understanding and intelligence to enable
[the child] to understand fully what is proposed
[and] sufficient discretion to enable him or her to
make a wise choice in his or her own interests.’5

In newborn infants, competence cannot be
established by virtue of age and stage of develop-
ment. Gillick competence is not relevant.
Therefore, healthcare decision-making is often
predicated upon ‘best interest’ or welfare
considerations as outlined in the Children’s Act
1989, section 1.1 How best interest considerations
are determined is in itself complex and subject to
a degree of professional variance of opinion but it
is usual and accepted practice for the views of the
family to be sought, ideally prior to treatment or
intervention. There are rare and often complex
instances where clinicians and families might
disagree about proposed treatments however, and
these will not be considered here. 

A family’s agreement to treatment allows the
clinician ‘approval to treat’ through implied
‘proxy’ consent (assent). This practice is
commonplace in neonatal medicine and is often
complemented by a written record in the medical
notes of the salient elements of the conversation
held with the family. It is evident that the days of
medical paternalism whereby ‘doctor knows best’
are resigned to history and the concept of
collaborative decision-making with the family
resonates strongly in child health, except where
emergency treatment is required. In this latter
case, the treating clinician is on firm legal and
moral ground in treating an emergency and/or
acting to ensure the newborn infant’s welfare.
There may be some instances of procedures or
interventions where a clinician may feel compelled
to seek formal written consent. This may be
because of the complexity, risk or uncertainty of
benefit associated with the intervention and may
also provide evidence of communication in the
event of medical litigation at a point in the future.
However, available data indicate that approx-
imately three-quarters of UK neonatal units have

It is acknowledged both by the law and by
bioethicists that a competent person can exercise

their right to self-determination and autonomy in
making healthcare decisions, even if their
healthcare provider thinks their decision unwise
or unsafe.1 Justice Cardozo’s statement: “Every
human being of adult years and sound mind has a
right to determine what shall be done with his
own body,” still resonates as a fundamental
paradigm for healthcare decision-making in
competent adults.2

Consent to treatment renders a medical or
surgical treatment lawful. Without it, the clinician
might be open to either a criminal action of
assault or to a civil action for the tort of battery or
negligence. Consent should be considered more of
a fluid process than an event. Consent does not
and should not ever just equate with the signature
of a patient or family member on a consent form.
Though this may be an aspect of consent, we need
to remember the three essential components:
1. legal competence
2. the ability to understand and retain relevant

information
3. the ability to decide freely and without

coercion.
The legal perspective with respect to consent

and clinical negligence has also seen significant
changes of which clinicians should be aware. Until
recently, UK Courts had adopted the ‘prudent
professional’ test in cases involving consent and
alleged negligence. That is, if the information
disclosed by the healthcare professional during the
consent process aligned with the famous Bolam
test whereby: “A medical professional is not guilty
of negligence if he has acted in accordance with a
practice accepted as proper by a responsible body
of medical men skilled in that particular art”,3

then there was no breach of the duty of care and
the negligence claim was dismissed. However, in a
landmark UK Supreme Court case4 the Bolam test
was rejected in favour of a test that asks what a
‘reasonable person in the patient’s position’ would
consider to be ‘material’ information. This, of
course, is highly relevant to how we should be
communicating with patients and their families.

How healthcare decisions are made where a
patient is incompetent and not able to make an
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no guidelines for obtaining consent and that there is substantial
variation in practice in obtaining consent for different neonatal
procedures.6

The British Association of Perinatal Medicine (BAPM)
published guidance on neonatal procedures and the extent of
consent required for different neonatal treatments and procedures
in 20047 (FIGURE 1) however, it remains unclear whether this is
robustly adhered to by professionals or how families of babies
admitted to neonatal units feel about the guidance. Both of these
are important considerations in helping better define how we
should communicate with families in 2016. It is time to reflect on
our long-held beliefs and practices in this area. 

Are we sometimes guilty of sanctioning treatments and interv-
entions by the families’ very agreement to their baby being
admitted to the neonatal unit? Do we use this implied consent to

FIGURE 1  Procedures for which explicit written consent should be
recorded in the patient’s medical notes, according to BAPM (2004).7

Clinical photographs/video recordings

Screening of babies and/or their mothers in high risk situations
with no prior knowledge of maternal status (eg suspected HIV or
substance abuse)

Genetic testing

Gastrointestinal imaging involving contrast

MRI/CT scan

EEG with video recording

All surgical procedures

Percutaneous arterial lines

Chest drain insertion and replacement

Abdominal drainage for perforation or ascites

Irrigation following extravasation injury

Therapeutic lumbar or ventricular tap in the absence of a
reservoir

Peritoneal dialysis

Bone marrow aspiration

Any biopsy

Exchange transfusion

Vitamin K for normal term babies

Nitric oxide for preterm babies

Immunisation

Treatment for retinopathy of prematurity

Use of donor breast milk

Healthcare professionals interested in providing their
views for this study are invited to email Dr Vimal Vasu
(vimal.vasu@nhs.net) for further details.

‘unlock’ permission for further diagnostic and therapeutic tests? It
might be argued that some of the proposed healthcare
interventions are not in fact immediately urgent but rather
urgent/semi-urgent and that this should enable a brief discussion
of proposed healthcare interventions with the family. Do we, as
clinicians, unwittingly elevate these urgent/semi-urgent healthcare
interventions to emergency status in order to absolve ourselves of
the requirement for an a priori discussion with the family about
proposed healthcare interventions or the need for consent? 

Given that 10% of all live births in the UK are admitted to
neonatal units and that babies often move from one neonatal unit
to another depending on their required level of care, it is
important that the neonatal healthcare professional community
re-visits how it seeks permission to treat babies admitted to
neonatal units. A vital aspect of the care we provide relies upon
effective communication and consistency in care and this should
extend to the process of obtaining consent. The PARQ acronym
(procedure, alternatives, risks, questions) is an exemplar of how
clinicians might standardise how they explain a proposed
treatment to the patient’s family.8

In order to better understand professional and parental views
on consent for procedures and interventions performed in
neonatal units in the UK, with research ethics approval the first
author is conducting a study entitled: An evaluation of the process
of consent in neonatal intensive care medicine from an ethical 
and legal perspective (The CoNe study). The study will employ
quantitative and qualitative (thematic content analysis) methods
to explore, via telephone interviews, clinician-clinician
discordance and clinician-parent discordance for consent with
respect to a number of commonly performed neonatal
procedures. 

References
1. Re F (Mental Patient: Sterilisation) 1990 2 A.C.1.

2. Schloendorff v Society of New York Hospital (1914) 211 N.Y. 125, 105 N.E. 92. 

3. Bolam v Friern Hospital Management Committee (1957) 1 WLR 583.

4. Montgomery v Lanarkshire Healthboard (2015) UKSC 11. 

5. Gillick v West Norfolk and Wisbech AHA (1986) 1 A.C. 112 HL.

6. Shenoy S., Archdeacon C., Kotecha S., Elias Jones A.C. Current practice for

obtaining consent in UK Neonatal Units. Bull Med Eth 2003;17-19. 

7. BAPM. Consent for Common Neonatal Investigations, Interventions and

Treatments. 2014 [Online]. Available from: www.bapm.org/publications/

documents/guidelines/procedures.pdf [accessed 12 July 2016]. 

8. Sokol D.K. Defending the sophisticated consent attack. Br Med J 2014;349:g6432.  

Course organisers and contact details: Dr Tosin Otunla, tosin.otunla@asph.nhs.uk Susan White, susan.white@asph.nhs.uk

3rd Annual Scientific Neonatal and
Paediatric Meeting
St Peter’s Hospital, Chertsey, KT16 0PZ –
Wednesday 26th October 2016

Theme: It’s a bug’s life: An overview of infections and therapies



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (ISO Coated v2 \050ECI\051)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /ENU ([Based on '[High Quality Print]'] Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        8.503940
        8.503940
        8.503940
        8.503940
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


